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June 19, 2012
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear : 


This is in response to your request for an advisory opinion regarding application of the FOIL to records requested from the Department of Corrections and Community Supervision.  Specifically, you questioned whether fees that may be charged include the efforts to determine what is and is not accessible, or simply the reproduction costs for the disclosable material.  

Your request to DOCCS was approved for four and a half hours of video footage, subject to redactions to ensure facility and staff security and to protect against unwarranted invasions of personal privacy of inmates, other than your client.  In a letter dated December 27, 2011, NYDOCCS stated that fulfilling this request would require a security supervisor to review and determine redactions in the video, as well as a technician to produce a copy.  These services would cost $281.07, which was the result of 4.5 hours x $62.64 salary per hour.  Further, your letter to the Committee suggested that it might be possible to pay this fee with the end result that most of the footage would be redacted, which would make the charge, to use your word, “ludicrous.”  We understand your concern and offer the following comments.  

From our perspective, every law must be implemented in a manner that gives reasonable effect to its intent.  In its statement of legislative intent, §84 of the Freedom of Information Law states that “it is incumbent upon the state and its localities to extend public accountability wherever and whenever feasible.”  Depending on the circumstances of a request for records that may properly be redacted, we advise that the agency respond in a reasonable manner.  For example, if a document exists on paper, and the agency must make a photocopy in order to redact certain information, the agency may charge $.25 per page, and the courts have confirmed that to be so [see Brown v. Goord, 45 AD3d 980, , 845 NYS2d 495 (3rd Dept, 2007)].  If a document exists in electronic format, and the agency does not have the capability to redact electronically, the agency, in our opinion, must make a paper copy in order to redact the information, and could charge the applicant on a per photocopy basis.  On the other hand, if the document exists in electronic format and the agency has the authority and the ability to redact electronically, we believe it would be reasonable for the agency to provide the requested redacted copy at no charge, in light of relatively new statutory fee provisions.

Amendments to FOIL in 2008 concerning the actual cost of preparing copies of records specify that “preparing a copy shall not include search time or administrative costs” [see §87(1)(c)(iv)].  The scope of the phrase “preparing a copy” is further delineated in §89(3)(a), which states in relevant part that: 

“[a]ny programming necessary to retrieve a record maintained in a computer storage system and to transfer that record to the medium requested by a person or to allow the transferred record to be read or printed shall not be deemed to be the preparation or creation of a new record.”
Fees that involve “administrative costs”, pursuant to subparagraph (iv) of §87(1)(c), cannot be charged.   Furthermore, time and effort needed to review an existing record to determine the extent to which redaction may be proper is not recognized as chargeable within the language of FOIL.  DOCCS’s letter dated December 27, 2011 indicated that it lowered the work time and charge from $312.30 for five hours to $281.07 for four and half hours.  Its response explained that this amended charge does not include “search time or administrative costs.”  The four and half hours is the time required to review and redact the video.  Once this is done, copying the finished product to fulfill a FOIL request would not take the same amount of time.  If it takes two hours or more to “prepare” the records, i.e., by entering queries, etc. in order extract data, an agency may establish a fee based on the hourly salary of the lowest paid employee able to do the job, plus the cost of media, i.e., a disk.  On the other hand, if it takes less than two hours, the only fee that can be charged would involve the cost of storage media.

Accordingly, it is our opinion that an agency may charge for employee time spent extracting or segregating data from an electronic database, but not for redacting records already prepared or transferring the record to the requested medium.  In our opinion, the amendments do not permit an agency to charge for the administrative time necessary to duplicate a recording, which involves typically a few minutes at the beginning and end of the recording.

            The amendments to the statute continue to authorize an agency to charge for the “actual cost of the storage devices or media provided to the person making the request in complying with such request” (§87[1][c][ii]).  Accordingly, we believe it would be reasonable for the DOCCS to indicate, the number of DVDs, CDs, or tapes that it will provide to you.


A copy of this opinion will be sent to DOCCS.  We hope that we have been of assistance. If you have any further inquiries, please feel free to contact our office. 
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